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Editors’ Note:
This is the second part of a two-part ar-

ticle. Part I, which was published in the
April issue,1 discussed the bankruptcy
court’s framework and legislative policy to
provide relief for a client whose ex-spouse
attempts to discharge marital debts earlier
ordered by a divorce court to be paid by
that ex-spouse. The author introduced the
concepts of debts “in the nature of support”
and a balancing test, both designed to
avoid dischargeability of marital debts.
This Part II examines the applicable case
law regarding both the U.S.C. § 523(a)(5)
and § 523(a)(15) objections to discharge,
and the effect of nondischargeability of
debts.

Applicable Case Law

U.S.C. § 523(a)(5) Objection 
To Discharge

A review of applicable federal law indi-
cates that the exemption to discharge of
debts “in the nature of support” has broad
application. Debts may indeed be exempt
that,at first glance,appear to be discharge-
able.An understanding of applicable case
law and a careful analysis are required to
maintain the benefits obtained in the un-
derlying dissolution action.

A determination as to whether a debt is
a nondischargeable support obligation or
a dischargeable division of property is ac-
complished under the “factors and intent”
test.2 The court must conduct a two-part

inquiry to determine whether a payment
is in the nature of support. First, the court
must divine the spouses’ shared intent as
to the nature of the settlement agreement,
even if it is unambiguous.The court is re-
quired to look beyond the words and la-
bels of the agreement to resolve this issue.
Second, if the court decides that the pay-
ment was intended as support, it must
then determine that the substance of the
payment was in the nature of support at
the time of the divorce by determining
whether the surrounding facts and cir-
cumstances, especially financial, lend sup-
port to such a finding.3 A party’s obvious
need for support at the time of the divorce
is enough to raise the presumption that
the obligation was intended as support,
even when it is otherwise identified in the
parties’ agreement as property division.4

The intent of the parties can best be
found by examining three principal indi-
cators:

1) the language and substance of the
agreement in the context of the sur-
rounding circumstances, using ex-
trinsic evidence if necessary;

2) the parties’ financial circumstances
at the time of the settlement, includ-
ing whether a spouse had custody,
was unemployed, or was employed
in a less remunerative position than
the other spouse; and

3) the function served by the obligation
at the time of the divorce, recogniz-
ing that an obligation that serves to
maintain daily necessities is indica-
tive of debt “in the nature of support.”5

A written agreement between the par-
ties is persuasive evidence of intent. How-
ever, if the agreement is ambiguous or si-
lent as to the parties’ intent, the court must
determine the parties’ intention by look-
ing to extrinsic evidence.6 When the agree-
ment is ambiguous, evidence that pay-
ment of the debt is necessary in order for

the ex-spouse to maintain daily necessi-
ties, such as food, housing, and transpor-
tation, indicates that the parties intended
the debt to be in the nature of support.7

Although intent of the parties is impor-
tant in classifying debts as dischargeable
or nondischargeable, for bankruptcy pur-
poses, it is not the dispositive factor.8 The
distinction between divorce debt that is dis-
chargeable and debt that is nondischarge-
able is not the clarity of the language of
the settlement agreement, but rather, the
function of the property in question.

The following pertinent factors should
be considered in making a determination
as to whether the obligation is support:

1) if the agreement fails to provide ex-
plicitly for spousal support, the court
may presume that the property set-
tlement is intended for support if it
appears under the circumstances
that the spouse needs support;

2) when there are minor children and
an imbalance of income, the pay-
ments are likely to be in the nature
of support;

3) support or maintenance is indicated
when the payments are made direct-
ly to the recipient and are paid in in-
stallments over a substantial period
of time; and

4) an obligation that terminates on re-
marriage or death is indicative of an
agreement for support.9

The court is not required to accept the
labels attached to monetary matters in a
prior divorce case when applying bank-
ruptcy law. If the court believes that the
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property settlement was really in the na-
ture of child support, spousal support, al-
imony, or maintenance, it can so find and
relabel those items when applying bank-
ruptcy law on issues of dischargeability.10 

The court is likewise not required to look
at a spouse’s present need for support or
changed circumstances in order to ascer-
tain whether a debt is dischargeable pur-
suant to 11 U.S.C. § 523(a)(5).11

Examples of debts found to be in the na-
ture of support and,therefore,exempt from
discharge, vary widely. A few debts found
to be in the nature of support include:

1) an obligation to make mortgage pay-
ments to a third party;12

2) education and medical expenses;13

3) court-ordered attorney fees incurred
during a post-dissolution custody dis-
pute;14

4) an order to pay the ex-spouse’s attor-
ney fees in a dissolution action;15

5) obligations in consideration of the
ex-spouse relinquishing support;16

6) a psychologist bill awarded in con-
nection with a custody dispute;17

7) annual payments representing an
ex-spouse’s one-half interest in real
estate;18

8) guardian ad litem fees;19 and
9) hold-harmless agreements.20

If the debts in dispute had the actual ef-
fect of providing support, enabling the
nondebtor to maintain a home and have a
monthly income, the debtor’s obligations
therefor may be nondischargeable. If,how-
ever, the debts are not found to be in the
nature of support and, therefore, are not
exempt under § 523(a), they may yet be
determined nondischargeable under 
§ 523(a)(15).

U.S.C. § 523(a)(15) Objection 
To Discharge

To prevail under a § 523(a)(15) claim,
the non-debtor ex-spouse must show that
the debt is not exempt under § 523(a)(5)
(as discussed above) and that the debt was
incurred in the course of a divorce or sepa-
ration. This first element will be satisfied
by a court’s denial of an alternative request
for a determination of nondischargeability
pursuant to § 523(a)(5). The second ele-
ment is easily established by referring to
the agreement or orders in the dissolution
action.

Two defenses to nondischargeability are
set forth in § 523(a)(15), regarding (1) the
debtor’s inability to pay the obligation,and
(2) a balancing test of the benefit to the
debtor and the resulting detriment to the
ex-spouse.

The first defense is that the debtor does
not have the ability to pay the debt from
income or property not reasonably neces-
sary to be expended for the maintenance
and support of the debtor or his or her de-
pendents and, if the debtor is engaged in
a business, for the payment of expenses
necessary for the continuation, preserva-
tion, and operation of the business. Estab-
lishing the debtor’s ability to pay requires
an extremely fact-sensitive analysis. How-
ever, case law provides guidelines ad-
dressing this issue. In re Smither21 pro-
vides a five-step analysis regarding a
debtor’s ability to pay:

“Congressional policy 
concerning 11 U.S.C.

§ 523(a)(5) has always been 
to ensure that genuine 

support obligations would 
not be discharged.”

1) determine the amount of debts that
the non-debtor ex-spouse is seeking
to have exempted from discharge and
the repayment terms and conditions
of those debts;

2) calculate the debtor’s current income
and the value and nature of any prop-
erty retained after the bankruptcy
filing;

3) ascertain the amount of reasonable
and necessary expenses that the
debtor must incur for the support of
himself or herself and any depen-
dents and the continuation, preser-
vation, and operation of his or her
business, if any;

4) compare the debtor’s property and
current income with his or her rea-
sonable and necessary expenses to
determine ability to pay; and

5) determine the debtor’s ability to pay
by comparing debts at issue with as-
sets available to meet those debts.

This test focuses on whether the debtor’s
budgeted expenses are reasonably neces-
sary. It is a good practice to compare the
bankruptcy budget with the latest finan-
cial affidavit filed in the domestic action
for inconsistencies.

Even if the debtor has the ability to pay,
the debt may yet be discharged if discharg-
ing the debt would result in a benefit to
the debtor that outweighs the detrimen-

tal consequences to the former spouse.
Again, this balancing-of-equities test is ex-
tremely fact sensitive. Smither sets forth
eleven non-exclusive factors that the court
should consider in making this determi-
nation:

1) the amount of debt involved, includ-
ing all payment terms;

2) the current income of the debtor, ob-
jecting creditor, and their respective
spouses;

3) the current expenses of the debtor,
objecting creditor, and their respec-
tive spouses;

4) the current assets, including exempt
assets, of the debtor, objecting credi-
tor, and their respective spouses;

5) the current liabilities, excluding
those discharged by the debtor’s
bankruptcy, of the debtor, objecting
creditor, and their respective spous-
es;

6) the health, job skills, training, age,
and education of the debtor, object-
ing creditor, and their respective
spouses;

7) the dependents of the debtor, object-
ing creditor, and their respective
spouses, their ages, and any special
needs they may have;

8) any changes in the financial condi-
tions of the debtor and the objecting
creditor that may have occurred
since the entry of the divorce decree;

9) the amount of debt that has been or
will be discharged in the debtor’s
bankruptcy;

10) whether the objecting creditor is el-
igible for relief under the Bank-
ruptcy Code; and

11) whether the parties have acted in
good faith in the filing of the bank-
ruptcy and the litigation of the 11
U.S.C. § 523(a)(15) issues.

Section 523(a)(15) protects hold-harm-
less agreements and property settlement
obligations not in the nature of support by
expanding the definition of debts that may
not be dischargeable in bankruptcy. How-
ever, it appears that the analysis required
to prevail under this section is more sub-
jective and amorphous than that required
under § 523(a)(5). An argument in the al-
ternative under both sections is warrant-
ed in many situations. Careful drafting in
a settlement agreement or requesting pro-
tective findings in final orders in the un-
derlying dissolution action can minimize
the potential for dischargeability of mari-
tal obligations in a future bankruptcy ac-
tion.
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Effect of 
Nondischargeability 
Of Debts

If the debts are found to be in the nature
of support pursuant to § 523(a)(5) and,
therefore, nondischargeable, an issue may
arise as to the modifiability of those debts
in the underlying dissolution action.There
appears to be no case on point to resolve
the question of whether a finding of “in
the nature of support” for purposes of de-
termining nondischargeability re-charac-
terizes the prior debt distribution into a
modifiable maintenance award and a tax-
able event.A review of the applicable state
and federal law, as well as applicable leg-
islative intent, provides some guidance in
this area.

The plain language of 11 U.S.C. § 523
(a)(5) indicates that debts are nondis-
chargeable if owed “for alimony to, main-
tenance for, or support of such spouse.”The
statute clearly distinguishes nondischarge-
able alimony and maintenance debts from
other nondischargeable debts found to be
in “support of such spouse.” Case law fur-
thers this distinction between alimony/
maintenance and debts “in the nature of

support” and confirms that debts “in the
nature of support”can be set out in the par-
ties’ separation agreement.

For example, an obligation to pay a
spouse’s interest in property by providing
for monthly payments could be acknowl-
edged by the parties in the agreement as
a debt “in the nature of support.” If the
facts indicate that the monthly payments
were necessary to meet the spouse’s
monthly living expenses, this acknowledg-
ment would be helpful to asserting a § 523
(a)(5) claim, as it goes to the intent test.

Section 523 of the bankruptcy code de-
parts from the general policy of absolu-
tion, or fresh start, for the debtor in order
to enforce an overriding public policy fa-
voring the enforcement of familial obliga-
tions.22 Because the issue of nondischarge-
ability is decided based on federal law, a
debt could be in the “nature of support”
under § 523(a)(5), even though it would
not legally qualify as alimony or support
under state law.23 In fact, property divi-
sion often achieves the same goal as ali-
mony—that is, support.24 Even an obliga-
tion designated as a property settlement
may be related to support because state
courts often will adjust alimony awards

depending on the nature and amount of
marital assets available for distribution.25

The inquiry of the bankruptcy court should
be limited to the nature of the obligation
at the time it was undertaken.

Where appropriate and authorized by
state law, debtors can resort to state court
to seek modifications of divorce settle-
ments on the grounds of changed circum-
stances.26 Colorado law is well-settled that
property and maintenance issues are in-
extricably interwoven.27 This is so because
both property and maintenance provisions
serve the dual purpose of providing suffi-
cient means of support for each party in a
dissolution of marriage action. Colorado’s
legislative intent surrounding the main-
tenance statute was to encourage the court
to provide for the financial needs of spous-
es by property disposition, rather than by
an award of maintenance. An award of
maintenance may be ordered only if the
available property is insufficient for that
purpose,and if the spouse who seeks main-
tenance is unable to secure employment
appropriate to his or her skills and inter-
ests. Thus, a highly relevant factor to be
considered by the court in effecting a just
division of marital property is the extent
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to which the division will promote the ob-
jective of providing for each party’s finan-
cial needs without maintenance.28

A property division that has become fi-
nal is not subject to modification unless
the court finds the existence of conditions
that justify the reopening of a judgment.29

Maintenance, on the other hand, is sub-
ject to modification as to future install-
ments on a showing of changed circum-
stances so substantial and continuing as
to make the terms unjust.30 In equitably
adjusting the financial obligations of the
parties based on changed circumstances,
the property division remains fixed and
requisite adjustments to achieve fairness
are to be made in the maintenance provi-
sions of a decree.31

Congressional policy concerning 11
U.S.C. § 523(a)(5) has always been to en-
sure that genuine support obligations
would not be discharged.32 Section 523
was broadened to ensure the legislative
intent that other marital obligations would
not be discharged. Accordingly, § 523(a)
(15) was added to allow the bankruptcy
court a balancing test as yet another ex-
ception to the discharge of debts that were
not in the nature of support.

A recharacterization of the debt as main-
tenance ignores the plain language of 11
U.S.C. § 523(a)(5), which provides that a
debt is nondischargeable if owed “for al-
imony to, maintenance for, or support of
such spouse.” In this author’s opinion,once
a debt is determined to be in the nature of
support pursuant to federal bankruptcy
law for purposes of determining discharge-
ability of marital obligations in a Chapter
7 bankruptcy filing, it is not, ipso facto,
recharacterized as a maintenance obliga-
tion for purposes of state law and, there-
fore, modifiable in the underlying dissolu-
tion of marriage action.

Conclusion
Practitioners should be wary of advis-

ing a client on the issue of nondischarge-
ability of a debt in bankruptcy based on
the parties’ nomenclature that the debt
was a property division.The label does not
resolve the issue; the intent of the parties
does not resolve the issue.The function of
the debt is dispositive when determining
dischargeability under 11 U.S.C. § 523
(a)(5).

If debts arising under a dissolution of
marriage or legal separation fail to qualify
as a non-exempt debt under 11 U.S.C.
§ 523(a)(5), they may still be nondischarge-

able under § (a)(15),unless the debtor does
not have the ability to pay them or the
detriment to the ex-spouse of such a dis-
charge outweighs the benefit of a dis-
charge to the debtor.These sections afford
substantial protection to the ex-spouse at-
tempting to retain financial benefits es-
tablished in a prior divorce decree.
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