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Editors’ Note:
This is the first part of a two-part arti-

cle. Part I discusses the bankruptcy court’s
framework and legislative policy to pro-
vide relief for a client whose ex-spouse at-
tempts to discharge marital debts earlier
ordered by a divorce court to be paid by
that ex-spouse. The author introduces the
concepts of debts “in the nature of support”
and a balancing test, both designed to
avoid dischargeability of marital debts.
Part II, to be published in the May 1999
issue, will examine the applicable case law
regarding both the U.S.C. §§ 523(a)(5) and
523(a)(15) objections to discharge; and the
effect of nondischargeability of debts.

The financial security obtained by
a client in a dissolution action
can be detrimentally affected by
an ex-spouse subsequently filing

a bankruptcy petition. This is a growing
concern to family law practitioners with
the increasing number of bankruptcy pe-
titions filed annually. Family law practi-
tioners have varying levels of familiarity
with the U.S. Bankruptcy Code (“Code”).
Most are aware that child support, main-
tenance, and attorney fee awards payable
by the debtor for the ex-spouse’s benefit
are not dischargeable. However, these
debts constitute a small portion of debts
that may be deemed nondischargeable.

Code §§ 523(a)(5) and 523(a)(15) are of
particular significance to family law prac-
titioners.These subsections impact a debt-

or’s ability to discharge debts and obliga-
tions established in an underlying disso-
lution of marriage action. A practitioner
may not be able to preserve all of the fi-
nancial benefits obtained for a client in a
dissolution action once an ex-spouse seeks
relief in the bankruptcy court. However,
careful consideration of the potential risks
and knowledge of applicable bankruptcy
law can ensure that the client’s benefits
are not inadvertently relinquished.

This article provides the practitioner
with information regarding applicable pro-
cedures and relevant statutory and case
law involved in Code § 523(a)(5) or (15) ob-
jections to the discharge of certain debts
in a Chapter 7 filing. The article also ad-
dresses how a finding that the debts are
“in the nature of support” could affect the
underlying property division in the dis-
solution action. Procedures objecting to
Chapter 13 and other Chapter filings are
beyond the scope of this article.

Deadline for Objections
Usually, the first indication that the ex-

spouse is seeking to discharge the marital
obligations in bankruptcy is the receipt of
a Notice of Commencement of Case Un-
der Chapter 7 of the Bankruptcy Code,
Meeting of Creditors, and Fixing of Dates.
This notice contains the deadline within
which to file a complaint objecting to the
discharge of the debtor or to determine
dischargeability of certain types of debts.
The deadline is not later than sixty days
following the first date set for the meeting
of creditors.1 Prior to this deadline, a Dis-
charge of Debtor may be issued by the
bankruptcy court.This discharge releases
a debtor from all dischargeable debts and,
therefore, does not affect the pending de-
termination as to the dischargeability of
objectionable debts.2

Code § 523(a)(5) designates nondis-
chargeable debts as alimony to, mainte-

nance for, or support of such spouse or
child. It is important to note that these
debts, by statutory definition, are nondis-
chargeable and, accordingly, are not af-
fected by a Discharge of Debtor. Converse-
ly, other marital debts that may not be
dischargeable are designated in 11 U.S.C.
§ 523(a)(15) as debts incurred in connec-
tion with a dissolution of marriage action.
These debts are dischargeable unless, on
request and a hearing, the court deter-
mines the debts are excepted from dis-
charge.3

The non-debtor spouse’s failure to file a
timely request for determination of dis-
chargeability of § 523(a)(15) debts has dire
consequences. As stated in a recent Colo-
rado Court of Appeals case, implementa-
tion of 11 U.S.C. § 523(a)(15) exemption to
dischargeability of certain debts hinges on
the § 523(c)(1) requirement for a request
and hearing. Failure to request a determi-
nation forfeits the right to object to a dis-
charge of § 523(a)(15) debts or to later
seek equitable relief in the state court dis-
solution case.4 A Discharge of Debtor will
discharge § 523(a)(15) debts if a request
for determination of dischargeability is
not filed in a timely manner.

Automatic Stay
The filing of the bankruptcy petition

operates as an automatic stay against,
among other things,“any act to collect, as-
sess, or recover a claim against the debtor
that arose before the commencement of
the case under this title.”5 The automatic
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stay does not apply to the establishment
or modification of an order for alimony,
maintenance, or support, or collection of
those awards, from property that is not
property of the bankruptcy estate.6

Assets and income acquired after the
filing of the bankruptcy petition are not
considered “property of the estate” in a
Chapter 7 bankruptcy .Therefore, the au-
tomatic stay does not prohibit the enforce-
ment of alimony, maintenance, or support
obligations against the post-petition as-
sets and income of the debtor in a Chap-
ter 7 case. The bankruptcy court has ex-
clusive jurisdiction to grant relief from the
automatic stay.7

Applicable Procedure 
Part VII of the Code governs adversary

proceedings.8 To initiate the process re-
questing a determination as to the dis-
chargeability of certain debts, the object-
ing spouse must, within the time desig-
nated in the notice, file a complaint with
the court in which the case under the Code
is pending.9 The complaint is filed in an
adversarial proceeding, which means it is
not filed in the Chapter 7 proceeding, but
in a separate action.A complaint form with
the appropriate caption to be used in an
adversarial proceeding is set out in the
Code under Official Forms, Form 16.

The complaint must contain an allega-
tion of jurisdiction and a reference to the
name,number,and chapter of the case un-
der the Code to which the adversary pro-
ceeding relates and to the district and di-
vision where the case under the Code is
pending.The complaint also must contain
a statement that the proceeding is “core”
or “non-core.”Determinations as to the dis-
chargeability of particular debts are core
in nature.10 A request for an award of at-
torney fees for filing the complaint shall
be pleaded as a claim in the complaint.11

An adversary proceeding cover sheet
must be filed with the complaint and sum-
mons.An original and two copies of all doc-
uments should be filed with the bank-
ruptcy clerk. The local bankruptcy form
102.2 cover sheet can be obtained from
the bankruptcy court. A filing fee of $150
must be paid at the time of filing the ac-
tion. A sample of the required Summons
in Adversarial Proceedings is set forth in
Form B 250A in the Procedural Forms
section of the Code.

The summons must be served within
ten days of issuance.12 The clerk of the
court issues the summons, and the mov-
ing party is responsible for service of proc-
ess.The service can be made by first-class

mail, postage prepaid.13 If the service is to
be made by any authorized form of mail,
the summons and complaint should be
deposited in the mail within ten days of is-
suance of the summons. If the summons
is not served within the ten days, an alias
summons must be issued and served.14 It
is necessary to file a motion for re-issuance
of the summons to obtain an alias sum-
mons. The proceeding may be dismissed
for failure to serve a summons within 120
days of the filing of the complaint.15

“Code §§ 523(a)(5) and (15)
impact a debtor’s ability to

discharge debts and 
obligations established in an

underlying dissolution 
of marriage action.”

Generally,within thirty days of issuance
of the summons, an answer is due.16 Fail-
ure to respond to the summons will be
deemed to be consent to entry of a judg-
ment by the bankruptcy court, and judg-
ment by default may be taken for the re-
lief demanded in the complaint.17

Applicable Statutes
Pursuant to 11 U.S.C. § 523(a)(5), a non-

assigned debt is excepted from discharge
if owed to a former spouse or child for al-
imony, maintenance, or support in connec-
tion with a separation agreement, divorce
decree, or other order of a court to the ex-
tent the debt is actually in the nature of
alimony, maintenance, or support.18 Debts
in the nature of alimony, maintenance, or
child support are easily identified. How-
ever, the statute distinguishes debts “in
the nature of support of a spouse” from
alimony or maintenance. The term “sup-
port” is entitled to broad application.19 The
Bankruptcy Reform Act of 1994 expanded
the exceptions to discharge.

If a debt is determined not to be in the
class of debts exempted from discharge as
a § 523(a)(5) debt defined above, it may yet
be determined to be nondischargeable if it
meets the criteria set forth in § 523(a)(15).
This section states that a debt incurred in
connection with a dissolution of marriage
action will be determined nondischarge-
able unless (1) the debtor is unable to pay
the debt or (2) the benefit to the debtor of
discharging the debt outweighs the detri-
mental consequences to the ex-spouse.20

Under this balancing test, the debt will be
discharged if paying the debt would re-
duce the debtor’s income below that nec-
essary for the support of the debtor and
the debtor’s dependents, or the ex-spouse
would suffer little detriment as a conse-
quence of liability for the debt. Rarely is
this later consequence a reality for clients.

The legislative history of this new ex-
ception, set out in § 523(a)(15), signifies
that § 523(a) is intended to provide great-
er protection against discharge of marital
obligations than those clearly determined
to be alimony, maintenance, and support
obligations owing to or for the benefit of a
spouse, former spouse, or child of a debtor
in bankruptcy.The congressional commit-
tee affirmed its belief that a debtor should
not use the protection of a bankruptcy fil-
ing in order to avoid legitimate marital
and child support obligations.21

The exception of debts “in the nature of
support” set out in § 523(a)(5) and the bal-
ancing test established under § 523(a)(15)
safeguard an ex-spouse’s interest in many
financial obligations established in an un-
derlying dissolution of marriage action.
The determination as to whether debts
arising from prior marital obligations are
excepted from discharge is the source of
much litigation.

Jurisdiction
There is concurrent jurisdiction in a

bankruptcy court and a state domestic re-
lations court to determine the discharge-
ability of debts under 11 U.S.C. § 523(a)(5)
of domestic debts alleged to be in the na-
ture of support.22 Notwithstanding this
concurrent jurisdiction, whether a domes-
tic obligation constitutes alimony, main-
tenance, or support under § 523(a)(5) is a
question of federal bankruptcy law, not
state law.Hence,a state court deciding the
issue must use federal law.23

If the issue of dischargeability was ac-
tually litigated and necessarily decided in
one forum, the parties may be collaterally
estopped from relitigating the issue in an-
other forum.24 Conversely, federal courts
have exclusive jurisdiction over § 523(a)
(15) claims.25 A complaint that alleges
nondischargeability based on a § 523(a)(5)
argument, and, alternatively, alleges non-
dischargeability based on a § 523(a)(15)
claim, raises the issue of concurrent and
exclusive jurisdiction.

Conclusion
The avenues for relief available to the

nondebtor spouse have expanded within
the Bankruptcy Code. These same ave-
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nues may have created an opportunity to
avoid dischargeability problems through
careful drafting of settlement agreements.
Part II of this article will give the details
and case law to support these objections
to discharge, and will discuss the critical
importance under current Colorado case
law of acting quickly when faced with a
potential discharge in bankruptcy.
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✓ Experienced coordinators dedicated to
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✓ Guaranteed probability of paternity of 99%
or above or 2 independent exclusions

✓ Colorado’s oldest & most experienced
paternity testing laboratory

✓ Expert witness services for
HLA, DNA & forensic testing
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Denver, CO  80220
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THE ROCKY MOUNTAIN
CHILDREN’S LAW CENTER

(formerly known as the Children’s Legal Clinic)
is pleased to announce its relocation to the

University of Denver College of Law
7150 E. Montview Ave.

#1 Foote Hall
Denver, Colorado 80220

(303) 871-6410
The Law Center will continue to serve children and

the community in the following areas:

T Recruiting and Training of Pro Bono Attorneys

The Law Center welcomes referrals and requests to
assist with appeals, amicus curiae briefs,
and other litigation on behalf of children.

T Dependency and Neglect Cases
T Domestic Violence Cases
T Adoption Cases
T Foster Parent Cases
T Appellate Practice
T Attorney Training and Education
T Clinical Training of Law Students
T Pro Se Foster Parent Training
T Legislative Advocacy

Arapahoe County Bar Plans Two Events on April 30
The Arapahoe County Bar Association (“ACBA”) will sponsor two events on April 30. At noon, the ACBA will present

its annual Law Day Luncheon at the Franciscan Events Center in Englewood. The topic, “Independence of the Judici-
ary,” will be introduced by former Colorado Supreme Court Chief Justice Anthony Vollack, after which Doug Campbell
and Phil Figa will debate the topic. Former Colorado Attorney General Duane Woodard will serve as the debate mod-
erator. Margaret Atencio, a lay member of the Second J.D. Performance Review Commission, will give a brief explana-
tion of how judicial performance review is conducted and how it makes judges accountable. For more information about
the luncheon, call the ACBA office at (303) 797-2227.

That evening, ACBA members and guests will travel to Heritage Square Music Hall for a performance of “Swords
of Zorra.” Forty seats have been reserved for the ACBA for this entertaining vaudeville-style show. The cost is $28 per
person for dinner and the performance. Details are available by calling Jim Evans at (303) 755-1001.


